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(iii) The small entity did not make a
good faith effort to comply with the
law.

(2) In considering whether the Com-
mission will reduce or refrain from as-
sessing a civil money penalty, the
Commission may consider:

(i) The egregiousness of the viola-
tions;

(ii) The isolated or repeated nature of
the violations;

(iii) The violator’s state of mind
when committing the violations;

(iv) The violator’s history (if any) of
legal or regulatory violations;

(v) The extent to which the violator
cooperated during the investigation;

(vi) Whether the violator has engaged
in subsequent remedial efforts to miti-
gate the effects of the violation and to
prevent future violations;

(vii) The degree to which a penalty
will deter the violator or others from
committing future violations; and

(viii) Any other relevant fact.

(3) The Commission also may con-
sider whether to reduce or not assess a
civil money penalty against a small en-
tity, including a small entity otherwise
excluded from this policy under para-
graphs (a)(1) (i)-(iii) of this section, if
the small entity can demonstrate to
the Commission’s satisfaction that it is
financially unable to pay the penalty,
immediately or over a reasonable pe-
riod of time, in whole or in part.

(4) For purposes of this policy, an en-
tity qualifies as ‘‘small” if it is a small
business or small organization as de-
fined by Commission rules adopted for
the purpose of compliance with the
Regulatory Flexibility Act.l An entity

1Pursuant to the Reg. Flex. Act, 5 U.S.C.
§601(3), the Commission has adopted appro-
priate definitions of ‘‘small business’ for
purposes of the Reg. Flex. Act. See 17 CFR
270.0-10, 275.0-7, 240.0-10, 230.157, 250.110, and
260.0-7. The Commission recently proposed
amendments to certain of these definitions.
Definitions of “Small Business’ or ‘“‘Small Or-
ganization’ Under the Investment Company Act
of 1940, the Investment Advisers Act of 1940, the
Securities Exchange Act of 1934, and the Securi-
ties Act of 1933, Securities Act Rel. No. 7383,
62 FR 4106 (Jan. 28, 1997). The Commission ex-
tended the comment period for the proposed
amendments to April 30, 1997, 62 FR 13356
(Mar. 20, 1997). Based on an analysis of the
language and legislative history of the Reg.
Flex. Act, Congress does not appear to have
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not included in these definitions will
be considered ‘‘small’”’ for purposes of
this policy if it meets the total asset
amount that applies to issuers as set
forth in §230.157a of this chapter.?2

(b) This policy does not create a right
or remedy for any person. This policy
shall not apply to any remedy that
may be sought by the Commission
other than civil money penalties,
whether or not such other remedy may
be characterized as penal or remedial.

[62 FR 16079, Apr. 4, 1997]

§202.10 Policy statement of the Securi-
ties and Exchange Commission con-
cerning subpoenas to members of
the news media.

Freedom of the press is of vital im-
portance to the mission of the Securi-
ties and Exchange Commission. Effec-
tive journalism complements the Com-
mission’s efforts to ensure that inves-
tors receive the full and fair disclosure
that the law requires, and that they de-
serve. Diligent reporting is an essential
means of bringing securities law viola-
tions to light and ultimately helps to
deter illegal conduct. In this Policy
Statement the Commission sets forth
guidelines for the agency’s professional
staff to ensure that vigorous enforce-
ment of the federal securities laws is
conducted completely consistently
with the principles of the First Amend-
ment’s guarantee of freedom of the
press, and specifically to avoid the
issuance of subpoenas to members of
the media that might impair the news
gathering and reporting functions.
These guidelines shall be adhered to by
all members of the staff in all cases:

(a) In determining whether to issue a
subpoena to a member of the news
media, the approach in every case must
be to strike the proper balance between

intended that Act to apply to natural per-
sons (as opposed to individual proprietor-
ships) or to foreign entities. The Commission
understands that staff at the Small Business
Administration have taken the same posi-
tion.

2At present, this threshold is $5 million.
Thus, non-regulated entities, such as general
partnerships, privately held corporations or
professional service organizations, with as-
sets of $6 million or less may qualify for pen-
alty-reduction.
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the public’s interest in the free dis-
semination of ideas and information
and the public’s interest in effective
enforcement of the federal securities
laws.

(b) When the staff investigating a
matter determines that a member of
the news media may have information
relevant to the investigation, the staff
should:

(1) Determine whether the informa-
tion might be obtainable from alter-
native non-media sources.

(2) Make all reasonable efforts to ob-
tain that information from those alter-
native sources. Whether all reasonable
efforts have been made will depend on
the particular circumstances of the in-
vestigation, including whether there is
an immediate need to preserve assets
or protect investors from an ongoing
fraud.

(3) Determine whether the informa-
tion is essential to successful comple-
tion of the investigation.

(c) If the information cannot reason-
ably be obtained from alternative
sources and the information is essen-
tial to the investigation, then the staff,
after seeking approval from the respon-
sible Regional Director, District Ad-
ministrator, or Associate Director,
should contact legal counsel for the
member of the news media. Staff
should contact a member of the news
media directly only if the member is
not represented by legal counsel. The
purpose of this contact is to explore
whether the member may have infor-
mation essential to the investigation,
and to determine the interests of the
media with respect to the information.
If the nature of the investigation per-
mits, the staff should make clear what
its needs are as well as its willingness
to respond to particular problems of
the media. The staff should consult
with the Commission’s Office of Public
Affairs, as appropriate.

(d) The staff should negotiate with
news media members or their counsel,
consistently with this Policy State-
ment, to obtain the essential informa-
tion through informal channels, avoid-
ing the issuance of a subpoena, if the
responsible Regional Director, District
Administrator, or Associate Director
determines that such negotiations
would not substantially impair the in-

17 CFR Ch. Il (4-1-10 Edition)

tegrity of the investigation. Depending
on the circumstances of the investiga-
tion, informal channels may include
voluntary production, informal inter-
views, or written summaries.

(e) If negotiations are not successful
in achieving a resolution that accom-
modates the Commission’s interest in
the information and the media’s inter-
ests without issuing a subpoena, the
staff investigating the matter should
then consider whether to seek the
issuance of a subpoena for the informa-
tion. The following principles should
guide the determination of whether a
subpoena to a member of the news
media should be issued:

(1) There should be reasonable
grounds to believe that the informa-
tion sought is essential to successful
completion of the investigation. The
subpoena should not be used to obtain
peripheral or nonessential information.

(2) The staff should have exhausted
all reasonable alternative means of ob-
taining the information from non-
media sources. Whether all reasonable
efforts have been made to obtain the
information from alternative sources
will depend on the particular -cir-
cumstances of the investigation, in-
cluding whether there is an immediate
need to preserve assets or protect in-
vestors from an ongoing fraud.

(f) If there are reasonable grounds to
believe the information sought is es-
sential to the investigation, all reason-
able alternative means of obtaining it
have been exhausted, and all efforts at
negotiation have failed, then the staff
investigating the matter shall seek au-
thorization for the subpoena from the
Director of the Division of Enforce-
ment. No subpoena shall be issued un-
less the Director, in consultation with
the General Counsel, has authorized its
issuance.

(2) In the event the Director of the
Division of Enforcement, after con-
sultation with the General Counsel, au-
thorizes the issuance of a subpoena, no-
tice shall immediately be provided to
the Chairman of the Commission.

(h) Counsel (or the member of the
news media, if not represented by coun-
sel) shall be given reasonable and time-
ly notice of the determination of the
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Director of the Division of Enforce-
ment to authorize the subpoena and
the Director’s intention to issue it.

(i) Subpoenas should be negotiated
with counsel for the member of the
news media to narrowly tailor the re-
quest for only essential information. In
negotiations with counsel, the staff
should attempt to accommodate the in-
terests of the Commission in the infor-
mation with the interests of the media.

(j) Subpoenas should, wherever pos-
sible, be directed at material informa-
tion regarding a limited subject mat-
ter, should cover a reasonably limited
period of time, and should avoid requir-
ing production of a large volume of un-
published material. They should give
reasonable and timely notice of their
demand for documents.

(k) In the absence of special cir-
cumstances, subpoenas to members of
the news media should be limited to
the verification of published informa-
tion and to surrounding circumstances
relating to the accuracy of published
information.

(1) Because the intent of this policy
statement is to protect freedom of the
press, news gathering functions, and
news media sources, this policy state-
ment does not apply to demands for
purely commercial or financial infor-
mation unrelated to the news gath-
ering function.

(m) Failure to follow this policy may
constitute grounds for appropriate dis-
ciplinary action. The principles set
forth in this statement are not in-
tended to create or recognize any le-
gally enforceable rights in any person.

[71 FR 20340, Apr. 20, 2006]

§202.11 Public Company Accounting
Oversight Board budget approval
process.

(a) Purpose. These procedures are es-
tablished in connection with consider-
ation and approval of the budget and
the accounting support fee for the Pub-
lic Company Accounting Oversight
Board (PCAOB). Actions attributed to
the PCAOB in this section shall be per-
formed as authorized by the Sarbanes-
Oxley Act of 2002 and the PCAOB’s by-
laws.

(b) Definitions. For the purposes of
this section, the following definitions
shall apply:

§202.11

(1) Budget category means a grouping
of similar expenditures within the
PCAOB’s budget. Budget categories
shall include, among others: personnel,
training, recruiting and relocation ex-
penses, information technology, con-
sulting and professional fees, travel,
administrative expenses, lease costs
and related expenses, and capital im-
provements of facilities.

(2) Budget justification means the jus-
tification for each annual budget, pre-
pared in concise and specific terms,
covering all of the PCAOB’s programs
and activities, and including, among
other things as may be requested by
the Commission:

(i) A performance budget for the
budget year;

(ii) An analysis of the PCAOB’s budg-
et, including a tabular presentation
that identifies the budgetary resources
required for each program area (with a
breakout of resources by budget cat-
egory); a description of the budgetary
resources identified in the budget in
the context of the PCAOB’s programs
and activities; and an explanation of
the analysis used to determine the re-
sources needed to accomplish each pro-
gram and strategic goal that dem-
onstrates that reasonable opportuni-
ties for making more efficient and ef-
fective use of resources have been ex-
plored;

(iii) A description of the relationship
between the results or outcomes the
PCAOB expects to achieve (as discussed
in the PCAOB’s strategic plan) and the
resources requested in the budget;

(iv) Assumptions underlying the cal-
culation of the working capital reserve
as permitted in paragraph (d)(3) of this
section and assumptions underlying
PCAOB estimates, including work
years, program outputs, base com-
pensation levels and proposed com-
pensation increases, and costs of inputs
such as materials or contract costs;

(v) A discussion of any models used
to develop PCAOB estimates;

(vi) Detailed funding levels for edu-
cation, training, and travel of the
PCAOB workforce;

(vii) Information sufficient for the
Commission to assess current and pro-
posed capital projects and information
technology projects; and
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